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STATEMENT OF THE CASE

Nature of The Case
Ms. Simmons appeals the District Court's decision to deny her Motion for
Additional Time to File Appellant's Brief and its decision to deny her conviction
and sentencing appeal.
Statement of the Facts and Course of Proceedings
Ms. Simmons was rendered a guilty verdict on November 17, 2017 and was
subsequently sentenced on January 4, 2018. Ms. Simmons timely filed a notice to
appeal on January 29, 2018. Though Ms. Simmons had meritorious claims to
appeal, those claims were not heard as the district judge denied her request for
additional time to file her brief. That request was filed on August 22, 2018 in
anticipation of the appellate briefs August 28, 2018 due date.
At the September 4, 2018 hearing on the motion, Ms. Simmons did not
appear in court. (AR. at 4.) 1 Though Ms. Simmons did not present her counsel with
her potential appeal arguments until a week before the brief was due, Ms.
Simmons' counsel explained that the reason he could not complete the brief on
time was because of a trial that was occurring that week before the brief was due.
1 AR

refers to the Appeal Record; TR refers to the Trial Record.

1

(AR. at 4, 6.) The district judge dismissed the motion on the grounds that Ms.
Simmons was not dedicated to her case, though he did not inquire into the reasons
for Ms. Simmons communication problems with her counsel. (AR. at 9.)
Because Ms. Simmons' motion was denied, the district court did not hear
Ms. Simmons' meritorious claims regarding her trial. At her trial, a jury convicted
Ms. Simmons of disturbing the peace. (TR. at 217.) Witnesses made statements
indicating they were bothered by Ms. Simmons, who used fireworks on the night
of July 18, 2017. However, these statements about being disturbed were all
affirmations responding to the prosecutor, who directly asked whether or not they
were disturbed. (TR. at 80, 109, 146.) Further, all witnesses watched Ms. Simmons
for some length of time and believed that she could not see them. (TR. at 78, 107,
152.) No witnesses engaged Ms. Simmons, and instead witnesses called the police
after videotaping her without her knowledge. (TR. at 89.)
A jury found Ms. Simmons guilty on her disturbing the peace charge based
on the guidance of jury instruction no. 15 which stated:
In order for the defendant to be guilty of disturbing the peace, the state
must prove the following: One, on or about July 18, 2017; two, in the
State of Idaho; three, the defendant Sandra D. Simmons ... willfully and
maliciously; four, disturbed [the] peace of another person ... by
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tumultuous or offensive conduct or by threatening said person or by
challenging to fight said person. (TR. at 183.)
ISSUES PRESENTED

1. The comi may grant additional time to file an appellant brief for good cause.
Attorney schedules and communication breakdowns with a client can warrant
good cause that would justify extending time to file a brief, both of which
happened in Ms. Simmons' case. Did the court abuse its discretion in denying
Ms. Simmons' Motion for Additional Time to File Appellant's Brief?
2. One ground for overturning a conviction is insufficiency of evidence. Witnesses
in Ms. Simmons case failed to present evidence to show Ms. Simmons met all
the elements of disturbing the peace. Did the court abuse its discretion in
dismissing Ms. Simmons' appeal without hearing her grounds for overturning
her conviction?
SUMMARY OF THE ARGUMENT

The district court erred in denying Ms. Simmons' request for more time to
file her brief and by dismissing her appeal. First, the district court abused its
discretion in dismissing Ms. Simmons' motion because Ms. Simmons had good
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cause for requesting more time including communication issues with her counsel
and Ms. Simmons' counsel's time conflicts that prevented him from timely
completing the brief. Further, extending the time for the filing would not have
prejudiced the prosecution.
Second, the district court abused its discretion in dismissing Ms. Simmons
appeal because she had a meritorious claim for insufficiency of evidence. Her trial
failed to produce enough evidence to convict her of disturbing the peace, however
the jury was likely confused by jury instructions. A reasonable jury with proper
understanding of the charge would not have produced the same result.
Accordingly, this Court should reverse both decisions of the district court.
ARGUMENT
I.

THE DISTRICT COURT ERRED IN DENYING MS. SIMMONS'
MOTION FOR ADDITIONAL TIME TO FILE APPELLANT'S
BRIEF BECAUSE MS. SIMMONS HAD GOOD CAUSE TO JUSTIFY
THE EXTENSION.

A.

Standard of Review
Choosing to deny a motion for additional time appears to be a discretionary

issue of the court, and accordingly this Court must determine if the district court
abused that discretion by looking at three factors: (1) did the district court correctly
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perceive the issue as a discretionary one, (2) did the court stay within the outer
bounds of that discretion, consistent with legal standards, and (3) did the court
make the decision while exercising reason. State v. Hedger, 115 Idaho 598, 600,
768 P.2d 1331, 1334 (1989).
B.

Ms. Simmons had good cause to merit additional time in filing her brief
because of her counsel's schedule and the communication breakdown
between her and her counsel.
Under I.D.R 46, an appellant may motion for the court to grant more time to

file her brief based on good cause. Since good cause is determined by the court, it
is a discretionary issue. While the rule does not define "good cause," looking at the
phrase in speedy trial cases is informative. For example, courts have recognized
that pretrial delay is often both inevitable and justifiable. State v. Risdon, 154
Idaho 244,248,296 P.3d 1091, 1095 (2012). Good cause reasons for this delay
includes the need to gather witnesses, respond to opposing party motions, and
locate defendants who may have gone into hiding. Id. While the court weighs the
prosecution's reasons for delay it also considers the prejudice to the defendant. Id.
at 247. Because speedy trial cases involve a constitutional right, it follows that the
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standard for "good cause" in those cases should be a much higher bar than that of
"good cause" for a time extension.
Here, while the district court correctly perceived its determination was a
discretionary one, it did not stay within the outer bounds of that discretion. Ms.
Simmons presented evidence of good cause. First, counsel indicated that there had
been communications problems between the two of them. (AR. at 4.) While the
court attributed these problems to Ms. Simmons' lack of interest in the case, the
court failed to further inquire why there was a communication breakdown and if it
was the fault or in the control of Ms. Simmons. (AR. at 9.) If the communication
issues were not the fault of Ms. Simmons, then seemingly those issue would justify
good cause to extend the time allotted to write the brief.
Regardless of the reasons for the initial problems with communication, Ms.
Simmons was able to present her counsel with issues she wanted approached in
appeal before the brief due date. It was at that time, her counsel recognized he
would not have enough time to both write the brief and prepare for a trial the same
week. (AR. at 6.) Counsel seemed to indicate if the trial had not fallen on that
week, he would have had time to prepare.
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Not only was this scheduling conflict sufficiently good cause, but it also
illustrates that the prosecution would not have been prejudiced if the comt granted
the extension. The court never asked Ms. Simmons' counsel how long of an
extension that he needed. Potentially, counsel may have only need one extra week
to file the brief, which would not have prejudiced the prosecution in any significant
way.
A large indicator of the deficit of reasoning used in this case was the absence
of fmther clarification for both the justifications for the extension and the actual
potential for prejudice. Because there was good cause for Ms. Simmons' request
for additional time for submitting her brief and this extension would not have
prejudiced the prosecution, the district court erred in denying Ms. Simmons's
request for additional time.

II.

THE DISTRICT COURT ERRED IN DISMISSING MS. SIMMONS'
APPEAL BECAUSE SHEWAS CONVICTED WITH INSUFFICIENT
EVIDENCE THAT WAS EXASPERATED BY POOR JURY
INSTRUCTIONS.
Since the district court erred in denying Ms. Simmons request for additional

time, the court failed to hear and rule on the meritorious claims that Ms. Simmons
hoped to pursue on appeal.
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A.

Standard of Review
While, dismissing this appeal was also a discretionary issue, determining if

the court abused its discretion by going outside of the discretion's bounds can be
done by reviewing the merits of the original appeal. When reviewing the decision
of a district court acting in appellate capacity to a magistrate court, the Court must
review the magistrate record to determine if there is sufficient and competent
evidence to support the magistrate's decision and then affirm or reverse the
magistrate court's ruling. State v. Pierce, 159 Idaho 661, 662, 365 P.3d 417,418
(2015). Further, appellate review of the sufficiency of evidence must be limited in
scope, overturning the decision of the trier of fact in cases where there is evidence
that a reasonable trier of fact could not have found that the prosecution met its
burden of proving every element of a crime beyond a reasonable doubt. Id. at 663.
B.

The court erred in concluding that there was sufficient evidence to convict
Ms. Simmons of disturbing the peace.
The language ofI.C. § 18-6409(1) governs the basis of Ms. Simmons'

conviction for disturbing the peace:
Every person who maliciously and willfully disturbs the peace or quiet
of any neighborhood, family or person, by loud or unusual noise, or by
tumultuous or offensive conduct, or by threatening, traducing,
quarreling, challenging to fight or fighting, or fires any gun or pistol, or
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uses any vulgar, profane or indecent language within the presence or
hearing of children, in a loud and boisterous manner, is guilty of a
misdemeanor.
Significantly at trial, evidence that Ms. Simmons actually disturbed
the peace was lacking. All three witnesses, who were present for the
incident, affirmatively confirmed that their peace had been disturbed after
being asked by the prosecution. (TR. at 80, 109, 146.) However, none of the
witnesses spontaneously stated how their peace was disturbed, instead
describing actions that showed they were not disturbed including watching
Ms. Simmons and recording her for an extended period of time (TR. at 78,
107, 152.)
A reasonable trier of fact would not have found Ms. Simmons guilty
of disturbing the peace on these facts alone. However, Ms. Simmons' jury
was given jury instructions that were unclear. The instructions included
language from the statute, including "maliciously" however nowhere in the
instructions was that word defined. This omission is problematic because of
the legal significance of the word. The Court of Appeals has recognized that
"disturb the peace" is not a phrase of common usage and should not be
treated as such. See Pierce, 159 Idaho at 663. Similarly, "maliciously," as it
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is used in the disturbing the peace statute is a term of art and has been
defined in the Idaho Code as "a wish to vex, annoy, or injure another person,
or an intent to do a wrongful act." LC.§ 18-101.
None of the witnesses believed that Ms. Simmons could even see
them, so the evidence did not establish Ms. Simmons' wish to vex, annoy,
injure another person. (TR. at 78, 107, 152.) Further, Ms. Simmons was
lighting fireworks only two weeks after the Fourth of July. (TR. at 69.)
Using leftover fireworks throughout the month of July is a common
occun;ence and does not establish an intent to do a wrongful act.
Accordingly, there was insufficient evidence to establish the element of
maliciousness beyond a reasonable doubt and subsequently the charge of
disturbing the peace.
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CONCLUSION

Based on the evidence and argument presented herein, Ms. Simmons
respectfully requests that this Court overturn the decision of the district court.
DATED this 4th day of June 2019.

VERA,ES
Attorney for the Petitioner/respondent
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